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(2) Where the Participant does not
timely request a formal size deter-
mination, SBA may accept the pro-
curement in support of another Partic-
ipant, or may rescind its acceptance of
the offer for the MED program, as ap-
propriate.

§ 121.604 Are MED Participants con-
sidered small for purposes of other
SBA assistance?

A concern which SBA determines to
be a small business for the award of a
MED subcontract will be considered to
have met applicable size eligibility re-
quirements of other SBA programs
where that assistance directly and pri-
marily relates to the performance of
the MED subcontract in question.

SIZE ELIGIBILITY REQUIREMENTS FOR
THE SMALL BUSINESS INNOVATION RE-
SEARCH (SBIR) PROGRAM

§ 121.701 What SBIR programs are sub-
ject to size determinations?

(a) These sections apply to size sta-
tus for award of a funding agreement
pursuant to the Small Business Innova-
tion Development Act of 1982 (Pub. L.
97–219, 15 U.S.C. 638(e) through (k)).

(b) Funding agreement officer means a
contracting officer, a grants officer, or
a cooperative agreement officer.

(c) Funding agreement means any con-
tract, grant or cooperative agreement
entered into between any Federal agen-
cy and any small business for the per-
formance of experimental, develop-
mental, or research work funded in
whole or in part by the Federal Gov-
ernment. Such work includes:

(1) A systematic, intensive study di-
rected toward greater knowledge or un-
derstanding of the subject studied;

(2) A systematic study directed spe-
cifically toward applying new knowl-
edge to meet a recognized need; or

(3) A systematic application of
knowledge toward the production of
useful materials, devices, and systems
or methods, including design, develop-
ment, and improvement of prototypes
and new processes to meet specific re-
quirements.

§ 121.702 What size standards are ap-
plicable to the SBIR program?

To be eligible to compete for award
of funding agreements in SBA’s Small

Business Innovation Research (SBIR)
program, a business concern must:

(a) Be at least 51 percent owned and
controlled by one or more individuals
who are citizens of, or permanent resi-
dent aliens in, the United States; and

(b) Not have more than 500 employ-
ees, including its affiliates.

§ 121.703 Are formal size determina-
tions binding on parties?

Size determinations by authorized
SBA officials are formal actions based
upon a specific funding agreement, and
are binding upon the parties. Other
SBA opinions provided to funding
agreement officers or others, are only
advisory, and are not binding or ap-
pealable.

§ 121.704 When does SBA determine
the size status of a business con-
cern?

The size status of a concern for the
purpose of a funding agreement under
the SBIR program is determined as of
the date of the award for both Phase I
and Phase II SBIR awards.

§ 121.705 Must a business concern self-
certify its size status?

(a) A firm must self-certify it is
small in its SBIR funding proposal.

(b) A funding agreement officer may
accept a concern’s self-certification as
true for the particular funding agree-
ment involved in the absence of a writ-
ten protest by other offerors or other
credible information which would
cause the funding agreement officer or
SBA to question the size of the con-
cern.

(c) Procedures for protesting an
offeror’s self-certification are set forth
in §§ 121.1001 through 121.1009.

SIZE ELIGIBILITY REQUIREMENTS FOR
PAYING REDUCED PATENT FEES

§ 121.801 May patent fees be reduced if
a concern is small?

These sections apply to size status
for the purpose of paying reduced pat-
ent fees authorized by Pub. L. 97–247, 96
Stat. 317. The eligibility requirements
for independent inventors and non-
profit organizations for the purpose of
paying reduced patent fees are set
forth in regulations of the Patent and
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Trademark Office of the Department of
Commerce, 37 CFR 1.9, 1.27, 1.28.

§ 121.802 What size standards are ap-
plicable to reduced patent fees pro-
grams?

A concern eligible for reduced patent
fees is one:

(a) Whose number of employees, in-
cluding affiliates, does not exceed 500
persons; and

(b) Which has not assigned, granted,
conveyed, or licensed (and is under no
obligation to do so) any rights in the
invention to any person who made it
and could not be classified as an inde-
pendent inventor, or to any concern
which would not qualify as a non-profit
organization or a small business con-
cern under this section.

§ 121.803 Are formal size determina-
tions binding on parties?

Size determinations by authorized
SBA officials are formal actions, based
upon a specific patent application pur-
suant to the rules of the Patent and
Trademark Office, Department of Com-
merce, and are binding upon the par-
ties. Other SBA opinions provided to
patent applicants or others are only
advisory, and are not binding or ap-
pealable.

§ 121.804 When does SBA determine
the size status of a business con-
cern?

Size status is determined as of the
date of the patent applicant’s written
verification of size.

§ 121.805 May a business concern self-
certify its size status?

(a) A concern verifies its size status
with its submission of its patent appli-
cation.

(b) Any attempt to establish small
size status improperly (fraudulently,
through gross negligence, or otherwise)
may result in remedial action by the
Patent and Trademark Office.

(c) In the absence of credible infor-
mation indicating otherwise, the Pat-
ent and Trademark Office may accept
the verification by the concern as a
small business as true.

(d) Questions concerning the size ver-
ification are resolved initially by the
Patent and Trademark Office. If not

verified as small, the applicant may re-
quest a formal SBA size determination.

SIZE ELIGIBILITY REQUIREMENTS FOR
COMPLIANCE WITH PROGRAMS OF
OTHER AGENCIES

§ 121.901 Can other Government agen-
cies obtain SBA size determina-
tions?

Upon request by another Government
agency, SBA will provide a size deter-
mination, under SBA rules, standards
and procedures, for its use in determin-
ing compliance with small business re-
quirements of its statutes, regulations
or programs.

§ 121.902 What size standards are ap-
plicable to programs of other agen-
cies?

(a) SBA size standards. The size stand-
ards for compliance with programs of
other agencies are those for SBA pro-
grams which are most comparable to
the programs of such other agencies,
unless otherwise agreed by the agency
and SBA.

(b) Special size standards. (1) Federal
agencies or departments promulgating
regulations relating to small busi-
nesses usually use SBA size criteria. In
limited circumstances, if they decide
the SBA size standard is not appro-
priate, then agency heads may estab-
lish a small business definition for the
exclusive use of such program which is
more appropriate, but only when:

(i) The size standard is first proposed
for public comment pursuant to the
Administrative Procedure Act, 4 U.S.C.
553;

(ii) The proposed size standard pro-
vides for determining size measured by
average number of employees over 12
months for manufacturing concerns,
average annual revenues over three
years for concerns providing services,
and data over a period of not less than
three years for all other concerns (un-
less approved by SBA, ‘‘annual re-
ceipts’’ and ‘‘number of employees’’
must be determined in accordance with
§§ 121.104 and 121.106, respectively); and

(iii) The proposed size standard is ap-
proved by SBA’s Administrator.

(2) In order to receive the approval of
SBA’s Administrator, the agency head
must:
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